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Abstract:

Bangladesh is a party to the Convention on the Code of Conduct for liner Conference, 1974 and has its municipal legislation, the
Bangladesh Flag Vessel Protection Ordinance, 1982, in pursuance of the Convention to protect Bangladeshi Flag vessel. The
Ordinance confirms that at least 40 % of the sea-borne cargoes relating to the country’s foreign trade have to be carried by
Bangladesh flag vessels. This protection was given with a view to protecting newly born Bangladesh Shipping Corporation to
sustain at first and then to compete among the global competitors gradually. But the corporation has shown a degradation rather
than gradual rising under the legal protection. Moreover, the legal protection has vitiated the concept of equal treatment
principle as well as has an adverse impact on country’s foreign trade. This paper finds the legal lacuna and suggests for
modification of the legislations.
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1. Introduction

The maritime transport sector has traditionally been one of the most liberal of all service sectors (1). Nonetheless, a great number of
impediments to free and open access to maritime transport services persist in developing as well as in developed countries. These
impediments are often generally referred to as flag discrimination and consist of various forms of preferential treatment of shipping
under the national flag over all other shipping (2). Bangladesh is a maritime nation with a large area in the Bay of Bengal; especially
after two legal victories with the neighboring countries India and Myanmar. The victories have widened the scope of economic
development for Bangladesh through natural resources and services; more particularly by maritime transportation. Maritime transport
plays the vital role in the national economy by accelerating foreign trade. The prime object of the Maritime transportation is to
accelerate foreign trade rather than earning from the port authority or shipping enterprisers. Shipping entrepreneurs can be a mean of
earning revenue but it cannot be the sole basis of earning from maritime transportation. Bangladeshi flag vessels should be protected
and promoted but not at the cost of foreign trade (3).The Bangladesh Flag Vessel (Protection) Ordinance, 1982 provides that at least
40 % of the sea-borne cargoes relating to the country’s foreign trade have to be carried by Bangladesh flag vessels which seem to be
an impediment to the foreign trade (4).The ordinance was promulgated in 1982 to protect the interest of Bangladesh Shipping
Corporation (BSC) when foreign trade in Bangladesh was much smaller than what it is today (5). Moreover, the flag vessel protection
has not played any positive role in increasing local flag vessel business in the last 35 years rather the number of vessels has declined.

2. Objective of the Study
The main object of the study is to show that the existing legal stand of flag vessel protection in Bangladesh is inconsistent with the
international legal framework. However, the additional objectives are to show that-

1. the flag vessel protection is hampering foreign trade in Bangladesh;

2. the flag vessel protection has vitiated efficiency shipping in Bangladesh; and

3. Finally, to recommend some suggestions to overcome those legal blocked.

3. Methodology

This is a qualitative legal research based on both primary and secondary sources. International conventions and national legislations
have been used as the primary sources of the study. However, the study is based on literary review of books, journals, Articles,
Website, official desk report and online available information as the secondary source.
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3.1. Sources of Study
The international legal framework of the study includes-
1. The United Nations Convention on Law of the Sea, 1982 (UNCLOS, III).
2. The Convention on the Code of Conduct for liner Conference, 1974.
The national legal framework of the study includes-
1. Bangladesh Flag Vessel Protection Ordinance, 1982,
2. Bangladesh Merchant Shipping Ordinance, 1983&
3. Inland Shipping Ordinance, 1976.

3.2. Analysis of the International Conventions

3.2.1. The United Nation Convention on Law of the Sea, 1982

The maritime transport sector has traditionally been one of the most liberal of all service sectors (6). The international law of the sea
and particularly the regime of the 1982United Nations Convention on the Law of the Sea ensure that merchant vessels are generally
free to navigate through the majority of maritime zones and the majority of coastal states commonly open their maritime ports and
waterways to foreign ships and international commercial intercourse (7). Article 90 of the convention guarantees the right of
navigation for all states irrespective of coastal and land locked. The article provides that every State whether coastal or land-locked
has the right to sail ships flying its flag on the high seas. The Article guarantees the right with a condition to fly its national flag.
Article 91of the Convention adds another supplementary condition of having nationality of the carrier at sea.

Article 92 of the convention mentions the status of ship. The article says that Ships shall sail under the flag of one State only and shall
be subject to its exclusive jurisdiction on the high seas. A ship may not change its flag during a voyage or while in a port of call save
in the case of a real transfer of ownership or change of registry.

Article 940f the Convention prescribes the duties of the flag state. The Article mentions that every State shall effectively exercise its
jurisdiction and control in administrative, technical and social matters over ships flying its flag.

Bangladesh is a state party to UNCLOS, III and adopted the Merchant Shipping Ordinance, 1983 in pursuance the convention. The
Ordinance requires for registration of all Bangladesh ships along with the process and conditions for registration. Moreover, the
Ordinance provides the effect of the registration and non-registration of Bangladesh ship. It says that a Bangladesh ship which is
registered under the Ordinance shall entitled to get all the rights, protection and privileges declared by the government while a non-
registered ship is not to get them.

3.2.2. The Convention on a Code of Conduct for Liner Conference, 1974
The United Nations (UN) Convention on a Code of Conduct for liner conferences came into force on the 6™ October, 1983. The object
of the convention is to improve liner conference system with a view to adopt universally acceptable code of conduct for liner
conference taking into account the special needs and problems of the developing countries as to expanding foreign trade. The
preamble of the conventions states that -
The Contracting Parties to the present Convention desiring to improve the liner conference system recognizing the need for a
universally acceptable code of conduct for liner conferences taking into account the special needs and problems of the developing
countries with respect to the activities of liner conferences serving their foreign trade.
The objectives of the convention are-
to facilitate the orderly expansion of world sea-borne trade;
to stimulate the development of regular and efficient liner services adequate to the requirements of the trade concerned;
to ensure a balance of interests between suppliers and users of liner shipping services;
to ensure no discrimination against the ship-owners, shippers or the foreign trade of any country;
to hold meaningful consultations with shippers' organizations, shippers' representatives and shippers on matters of common
interest, with, upon request, the participation of appropriate authorities;

f. to make available to interested parties’ pertinent information about their activities which are relevant to those parties and

should publish meaningful information on their activities.

The convention recognizes the special needs of the developing countries. However, the first and foremost objective of the convention
is to facilitate the orderly expansion of world sea- borne trade. Any legal provision which creates an impediment to expand world sea-
borne trade is inconsistent to the object of the convention.
The second objective of the convention is to simultaneous development for efficient liner service adequate to the requirements of the
trade concerned. Therefore, any legal provision as to liner service which make the liner inefficient is also against the object of the
Convention.
The third objective of the convention says about the balance of interest between the trade partners. As a result, any provision as to
provide advantage to one party and disadvantage to other party is also violates the spirit of the Convention.
Moreover, Article 2 of the convention guarantees the rights of the shipping line to participate in sailing and loading in the trades
covered by this convention. The Article says that any shipping line admitted to membership of a conference shall have sailing and
loading rights in the trades covered by that conference.

oao o
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Article 2(4)(a) declares for equal stand for trading parties. It says that the group of national shipping lines of each of two countries the
foreign trade between which is carried by the conference shall have equal rights to participate in the freight and volume of traffic
generated by their mutual foreign trade and carried by the conference. However, the convention also looks at the interest of third
country shipping line. Article 2(4)(b) provides that third-country shipping lines shall have the right to acquire a significant part such as
20%in the freight and volume of traffic generated by that trade. If, for anyone of the countries whose trade is carried by a conference,
there are no national shipping lines participating in the carriage of that trade, the share of the trade to which national shipping lines of
that country would be entitled under article 2, paragraph 4 shall be distributed among the individual member lines participating in the
trade in proportion to their respective share.

Article 2(6) mentions that if the national shipping lines of one country decide not to carry their full share of the trade, that portion of
their share of the trade which they do not carry shall be distributed among the individual member lines participating in the trade in
proportion to their respective shares.

Furthermore, Article 2(7) provides that If the national shipping lines of the countries concerned do not participate in the trade between
those countries covered by a conference, the shares of trade carried by the conference between those countries shall be allocated
between the participating member lines of third countries by commercial negotiations between those lines.

3.2.3. The Bangladesh Flag Vessel Protection Ordinance, 1982

Bangladesh lives by the sea and off the sea, and therefore has a responsibility towards the sea (8). Therefore, Bangladesh had acceded
to the Liner convention on the 24" July, 1975 and enacted the Bangladesh Flag Vessels (Protection) Ordinance, 1982. The preamble
of the Ordinance says about the sole objective of the Ordinance as to give protection to the Bangladesh flag ship. The Ordinance
contains 9 sections. Detail analysis of the Ordinance is noted in below.

3.2.4. Limitation on Carriage of Cargoes of sea-borne Trade
Section 3 of the Ordinance is the cornerstone provision as to reserve at least 40 % of the sea-borne cargoes relating to the country’s

foreign trade has to be carried by Bangladesh flag vessels. The section states that notwithstanding anything contained in any other law
for the time being in force, at least forty per cent of the sea-borne cargoes relating to foreign trade of Bangladesh shall be carried by
Bangladesh flag vessels. However, the section has a proviso which relaxes the limitation in three cases. This are-

1.  When there is any reciprocal agreement between the trading partners.

2. if the prescribed authority has issued any waiver certificate. &

3. where the prescribed authority declares any general waiver.
The first exception to the general restriction is reciprocal agreement between the trading parties. Bangladesh may enter into any
agreement with other state bilaterally relaxing the restriction. Very interestingly, this proviso does not mention any optimal limit of
relaxation through the mutual agreement.
The second exception is specific waiver through certificate of waiver. The provision requires liner ship to pursue for a waiver
certificate from the prescribed authority of Bangladesh. The certificate is issued case by case or voyage by voyage.
The third exception is through general waiver. The authorities concerned may grant a general waiver in respect of certain trade or sea-
route after consultation with the Bangladesh Shipping Corporation (BSC) and the Shippers Council of Bangladesh.

3.2.5. Carriage by Third Party Flag Vessel at Sea

Section 4 of the Ordinance says that where there is no Bangladesh flag vessel or flag vessel of the trading country concerned available
for carriage of any cargo from or to Bangladesh, the prescribed Authority may liberate the cargo for carriage by a third country flag
vessel.

The section implies for liberating the cargo for carriage by a third country flag vessel only when there has no national flag vessel and
flag vessel of the trading country.

3.2.6. Non-Bangladesh Flag Vessels Not to Carry Coastal Trade Cargoes
The Ordinance is very strict about coastal trade carriage. Section 5 of the Ordinance says that no flag vessel of any foreign country

shall carry coastal trade cargoes of Bangladesh. Moreover, this restriction is also subject to contingency. The proviso of the section
provides that
the restriction shall not apply to a vessel in respect of which a certificate of waiver is issued by the Prescribed Authority (9). The
section provides the concept of ‘Cabotage’. Cabotage is the transport of goods or passengers between two places in the same country
by a transport operator from another country (10). The Ordinance allows Cabotage on condition of a certificate of waiver which is
very complex and creates a scope of corruption.

3.2.7. Sanction and Punishment under the Ordinance

Section 8 of the Ordinance states that if any vessel carries any cargo in contravention of any provision of this Ordinance; the owner of
the vessel shall be punishable with fine not exceeding the value of the freight of such cargo. Section 9 of the Ordinance specifies the
punishment for a company violating the provisions of the Ordinance, every person who was in charge of and was responsible, shall be
deemed to be guilty of the contravention and shall be liable to be proceeded against and punished accordingly. However, the
Ordinance omits to say about the jurisdiction of any court to penalize or adjudicate the issue.

INTERNATIONAL JOURNAL OF INNOVATIVE RESEARCH & DEVELOPMENT Page 24



www.ijird.com August, 2016 Vol 5 Issue 9

4. Analysis and Findings

Bangladesh adopted the Bangladesh Flag Vessel Protection Ordinance, 1982 in pursuance of the Liner Convention, 1974. However,
the Ordinance is inconsistent in many aspects with the Convention as well as acts like an impediment to the foreign trade of
Bangladesh. The inconsistency and impediments can be brought under the following heads:

4.1. Inconsistent Objectives

The objective of the Ordinance is inconsistent with the Liner Convention. The primary objective of the Liner convention is to facilitate
the orderly expansion of world sea-borne trade whereas the sole objective of the Ordinance is to protect national flag ship. The act
promulgated in 1982 was too vague in recognizing the UN Convention, could not even correctly mention the name of the convention,
and remains ambiguous to a large extent as to the flag waiver in the container traffic (11). The Ordinance does not contain any holistic
approach to bring Bangladesh Shipping industry in forward rather confined to museum.

4.2. One Eyed Reservation for National Flag Vessel

The Ordinance provides for guarantee 40% reservation for Bangladesh Flag Vessel in sea borne trade. The reservation in itself is
partial and vague. The Ordinance provides for only 40% reservation for Bangladesh flag vessel but it does not say anything about 40%
reservation for foreign trade partner which is permitted under the Liner Convention as 40% for national flag vessel, 40% for foreign
trade partner and 20% for third country liner. Article 4 of the Ordinance mentions that the trading partner is entitled to get preference
just after non-availability of the national flag vessel. However, there has neither express provision of this issue nor any reservation
quota for the trading partner under the Ordinance.

The omission as to reservation for the foreign trade partner plays as an impediment to get any prevalence by foreign trade partner to
engage in trade with Bangladesh.

4.3. Ignoring Foreign Trade Interest

States around the world have applied cargo reservation schemes, i.e. legislation attributing

a certain (often significant) fraction of the maritime trade of a state to that state's national fleet, for many decades as a means of
promoting and developing their national merchant marines through guaranteed supply and demand, for reasons of economy, security
or national prestige (12). But the Bangladesh Flag Vessel Protection Ordinance, 1982 applies reservation only for protecting national
flag vessel rather than any other economical consideration. The great interest of foreign trade was totally ignored in the Ordinance.

4.4. Inefficiency and Degradation of National Flag Vessel

Due to a lack of transport capacity in many developing countries, reserved cargoes are not actually transported by the national lines of
that country where the transportation rights are simply sold to the highest bidder which is just as disruptive and incurs inefficiencies
and substantial costs. Although in many cases such arrangements exist but are not actually applied, their mere existence creates legal
uncertainty and economic inefficiency and bears the risk of a backtracking of governments to restrictive regimes by reviving these
schemes to support their national fleets in times of economic or political problems (13). The Ordinance granted cargo reservation for
national flag vessel to protect it and to make the industry competent to fight with global partners. But the protection through
reservation has shown a negative impact on Bangladesh Shipping Industry. As a result, the number of vessel of Bangladesh Shipping
Corporation which started its journey with 34 vessels has declined to only 5 vessels now (14). Moreover, almost all of the Bangladesh
flag vessels are incapable of launching in the international liner trade of Bangladesh. They show poor performance which also adds
new additional coast for carrying. National interest should get protection, not the inefficient shipping companies. Furthermore,
Bangladesh local ships operate up to Singapore but most of Bangladeshi cargoes go to the European Union, USA and middle-eastern
countries. So, waiver should not be required.

It is found from international perspectives that all of these different forms of protectionism in favor of national (shipping) interests
have a direct negative impact on efficiency, transport and product costs, and thus on trade in general, or in other words: a lower degree
of restrictions on trade in maritime transport services leads to lower shipping charges, which again lead to increased trade (15).

4.5. High Carrying Cost and Barrier to Foreign Trade

Poor export and general trade performance of many developing countries often stems from high transport costs as a result of
restrictive, protectionist national (maritime) transport policies in these countries, which ultimately result in negative economic effects
on freight rates, international trade, employment, national income, balance of payments, etc. (16). It is established that maritime
transport costs profoundly influence international trade and may function as a significant barrier to trade (17). In spite of degradation
in national flag vessel private shipping industry has shown improvement to some extent in Bangladesh. But it has created another
problem of high cost in carriage of goods by sea as it always goes to the highest bidder. This highly carrying cost creates a negative
impact on foreign trade of Bangladesh. As a result, foreign trade is hampered day by day and step by step. Some local private flag
vessel owners took advantage of the ordinance and presently they do not have any vessel to secure even one per cent cargo under liner
service. Transport costs have an impact that is similar to tariffs insofar as they also mean costs that influence the ability of firms to
compete in foreign markets (18).
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4.6. Protection without Prevention

The Ordinance is based on theory of protection without imposing any obligation to prevent the threats to the national flag vessels. As a
result, the industry is becoming more vulnerable day by day. No state action shows expected improvement and protection. Most
countries in the world exercise their right to protect their own flag carriers under its own preferential policy or under the UN Regime.
China emphasizes on self-reliance in shipping its international trade, Egypt reserves 30 per cent for its flag carriers, France requires
two-thirds of its oil imports to be carried by its flag carriers, India insists for 90 per cent of oil in its flag carriers despite the fact that
its ships can only meet about 30 per cent of total import, Indonesia reserves 45 per cent for its flag carriers, Japan and many developed
world countries offer incentives to their flag operators (19).But their reservation is subject to efficient shipping and plan to face the
threat these may attack their national fleets.

4.7. Procedural Complexity

States have traditionally tried and today still tend to regulate and protect certain service industries that are critical to economic, social,
and national security goals, particularly banking, insurance, telecommunications and transportation (20). In the shipping sector, cargo
sharing agreements administered by the UN Code of Conduct for Liner Conferences another cargo reservation schemes exemplify
such quantitative restriction policy (21). But the Ordinance creates not only quantitative restriction but also procedural restriction. The
Ordinance says for waiver certificate from the prescribed authority. However, it is silent about the procedure of obtaining the
certificate. Moreover, the certificate is provided on case by case and voyage by voyage which creates another hassle for the foreign
flag vessels. As a result, they do not become interested to carry goods from and to engage in foreign trade with Bangladesh.

4.8. Close- Door Policy

The developing countries' maritime transport policies have largely been motivated by economic objectives and have been regarded as
a tool to develop the national economy; in this context, developing countries have often turned to "closed-door policies", especially
with regard to international shipping and have applied various forms of cargo reservation schemes and other "hard-line measures (22).
But the closed door policy cannot be an effective policy in the era of globalization and free trade. Bangladesh cannot stay within a
closed door in fare of outer threat. Bangladesh shipping industry has to face the newly borne challenges with new determination,
confidence and skill rather to be protective. It is reported that of the nearly 95% imports and exports carried out by sea, only 5.45% is
being carried out by Bangladesh flag carrier ships. In turn, exporters and importers are relying mainly on foreign ships to ferry goods
(23). Is it necessary to protect national flag vessel carrying only 5.45% of sea borne foreign trade?

4.9. Recommendation

The study highly recommends for remission of cargo reservation system under the Ordinance to prevent adverse impact on the foreign
trade of Bangladesh. Foreign trade is the prime mover economical force of a country. Liberal cargo sharing will accelerate the line for
all to carry goods from or to Bangladesh which will accelerate foreign trade of Bangladesh. Maritime transport can be a mean of
foreign trade but cannot be the sole basis of national economy.

There should have a holistic approach from Bangladesh government to make the national fleet more qualitative and efficient. In this
case, government may be given soft term-loan financing at very low interest rates for ship purchasing, income tax relief and reduced
port tariff. Government may enrich national fleet in two ways; by direct aid to the local shipping industry, and by attracting foreign
investment in the local shipping industry. Government may adopt a holistic approach to ensure foreign direct investment in
Bangladesh.

The last and not the least recommendation of the study is to simplify the institutional process. The policy should be based on an
individualistic approach or on the basis of UN Convention on a Code of Conduct for Liner Conferences. In the latter case, it should be
correctly explained and incorporated in the law and not leave for novices to mislead and create chaos.

4.10. Conclusion

Bangladesh can neither afford to jeopardize its international trade nor its shipping industry. After all shipping happens to be a derived
demand and there cannot be any demand for shipping in the absence of and demand for trade. Bangladesh needs to protect its fleet
without jeopardizing the trade. Protection to the national flag vessel is not the only way to protect them. There a number of ways to
protect them through innovative approach and pragmatic way. The ordinance should be reviewed and amended on priority basis to
tune it to requirements of sea-borne foreign trade. The Ordinance should be modified in such a way as to bring the Bangladesh fleet in
more competent, efficient and seaworthy for launching across the Europe and America.
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